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SUBCHAPTER I—REGULATION OF OVER- 
THE-COUNTER SWAPS MARKETS 

PART A—REGULATORY AUTHORITY 

§ 8301. Definitions 

In this subtitle, the terms ‘‘prudential regu-
lator’’, ‘‘swap’’, ‘‘swap dealer’’, ‘‘major swap par-
ticipant’’, ‘‘swap data repository’’, ‘‘associated 
person of a swap dealer or major swap partici-
pant’’, ‘‘eligible contract participant’’, ‘‘swap 
execution facility’’, ‘‘security-based swap’’, ‘‘se-
curity-based swap dealer’’, ‘‘major security- 
based swap participant’’, and ‘‘associated person 
of a security-based swap dealer or major secu-
rity-based swap participant’’ have the meanings 
given the terms in section 1a of title 7, including 
any modification of the meanings under section 
8321(a) of this title. 

(Pub. L. 111–203, title VII, § 711, July 21, 2010, 124 
Stat. 1641.) 

REFERENCES IN TEXT 

This subtitle, referred to in text, is subtitle A 

(§§ 711–754) of title VII of Pub. L. 111–203, July 21, 2010, 

124 Stat. 1641, which enacted this subchapter, section 

78c–2 of this title, and sections 1b, 6b–1, 6r to 6t, 7b–3, 

24a, and 26 of Title 7, Agriculture, amended sections 78f, 

78o, and 78s of this title, sections 1a, 2, 6 to 6b, 6c, 6d, 

6m, 6q, 6s, 7 to 7b, 8 to 9a, 12, 12a, 13, 13–1, 13a–1, 13b, 15, 

16, 21, 24, 25, 27 to 27b, 27e, and 27f of Title 7, section 761 

of Title 11, Bankruptcy, and sections 4421 and 4422 of 

Title 12, Banks and Banking, enacted provisions set out 

as notes under sections 1a, 2, 6a, 7a–1, 7a–3, and 9 of 

Title 7, and amended provisions set out as a note under 

section 78c of this title. For complete classification of 

subtitle A to the Code, see Tables. 

EFFECTIVE DATE 

Provisions of subchapter effective on the later of 360 

days after July 21, 2010, or, to the extent the provision 

requires a rulemaking, not less than 60 days after pub-

lication of the final rule or regulation implementing 

such provision, see section 754 of Pub. L. 111–203, set out 

as an Effective Date of 2010 Amendment note under sec-

tion 1a of Title 7, Agriculture. 

SHORT TITLE 

Pub. L. 111–203, title VII, § 701, July 21, 2010, 124 Stat. 

1641, provided that: ‘‘This title [enacting this chapter, 

sections 78c–2 to 78c–5, 78j–2, 78m–1, and 78o–10 of this 

title, and sections 1b, 6b–1, 6r to 6t, 7b–3, 24a, and 26 of 

Title 7, Agriculture, amending sections 77b, 77b–1, 77e, 

77q, 78c, 78c–1, 78f, 78i, 78j, 78m, 78o, 78p, 78q–1, 78s, 78t, 

78u–1, 78u–2, 78bb, 78dd, 78mm, 80a–2, and 80b–2 of this 

title, sections 1a, 2, 6 to 6b, 6c, 6d, 6m, 6q, 6s, 7 to 7b, 

8 to 9a, 12, 12a, 13, 13–1, 13a–1, 13b, 15, 16, 21, 24, 25, 27 to 

27b, 27e, and 27f of Title 7, section 761 of Title 11, Bank-

ruptcy, and sections 4421 and 4422 of Title 12, Banks and 

Banking, enacting provisions set out as notes under 

section 77b of this title and sections 1a, 2, 6a, 7a–1, 7a–3, 

and 9 of Title 7, and amending provisions set out as 

notes under section 78c of this title] may be cited as 

the ‘Wall Street Transparency and Accountability Act 

of 2010’.’’ 

DEFINITION 

For definition of ‘‘including’’ as used in this section, 

see section 5301 of Title 12, Banks and Banking. 

§ 8302. Review of regulatory authority 

(a) Consultation 

(1) Commodity Futures Trading Commission 

Before commencing any rulemaking or issu-
ing an order regarding swaps, swap dealers, 
major swap participants, swap data reposi-
tories, derivative clearing organizations with 
regard to swaps, persons associated with a 
swap dealer or major swap participant, eligible 
contract participants, or swap execution fa-
cilities pursuant to this subtitle, the Commod-
ity Futures Trading Commission shall consult 
and coordinate to the extent possible with the 
Securities and Exchange Commission and the 
prudential regulators for the purposes of as-
suring regulatory consistency and comparabil-
ity, to the extent possible. 

(2) Securities and Exchange Commission 

Before commencing any rulemaking or issu-
ing an order regarding security-based swaps, 
security-based swap dealers, major security- 
based swap participants, security-based swap 
data repositories, clearing agencies with re-
gard to security-based swaps, persons associ-
ated with a security-based swap dealer or 
major security-based swap participant, eligi-
ble contract participants with regard to secu-
rity-based swaps, or security-based swap exe-
cution facilities pursuant to subtitle B, the 
Securities and Exchange Commission shall 
consult and coordinate to the extent possible 
with the Commodity Futures Trading Com-
mission and the prudential regulators for the 
purposes of assuring regulatory consistency 
and comparability, to the extent possible. 

(3) Procedures and deadline 

Such regulations shall be prescribed in ac-
cordance with applicable requirements of title 
5 and shall be issued in final form not later 
than 360 days after July 21, 2010. 

(4) Applicability 

The requirements of paragraphs (1) and (2) 
shall not apply to an order issued— 
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(A) in connection with or arising from a 
violation or potential violation of any provi-
sion of the Commodity Exchange Act (7 
U.S.C. 1 et seq.); 

(B) in connection with or arising from a 
violation or potential violation of any provi-
sion of the securities laws; or 

(C) in any proceeding that is conducted on 
the record in accordance with sections 556 
and 557 of title 5. 

(5) Effect 

Nothing in this subsection authorizes any 
consultation or procedure for consultation 
that is not consistent with the requirements 
of subchapter II of chapter 5, and chapter 7, of 
title 5 (commonly known as the ‘‘Administra-
tive Procedure Act’’). 

(6) Rules; orders 

In developing and promulgating rules or or-
ders pursuant to this subsection, each Com-
mission shall consider the views of the pruden-
tial regulators. 

(7) Treatment of similar products and entities 

(A) In general 

In adopting rules and orders under this 
subsection, the Commodity Futures Trading 
Commission and the Securities and Ex-
change Commission shall treat functionally 
or economically similar products or entities 
described in paragraphs (1) and (2) in a simi-
lar manner. 

(B) Effect 

Nothing in this subtitle requires the Com-
modity Futures Trading Commission or the 
Securities and Exchange Commission to 
adopt joint rules or orders that treat func-
tionally or economically similar products or 
entities described in paragraphs (1) and (2) in 
an identical manner. 

(8) Mixed swaps 

The Commodity Futures Trading Commis-
sion and the Securities and Exchange Commis-
sion, after consultation with the Board of Gov-
ernors, shall jointly prescribe such regulations 
regarding mixed swaps, as described in section 
1a(47)(D) of the Commodity Exchange Act (7 
U.S.C. 1a(47)(D)) and in section 78c(a)(68)(D) of 
this title, as may be necessary to carry out 
the purposes of this title.1 

(b) Limitation 

(1) Commodity Futures Trading Commission 

Nothing in this title,1 unless specifically 
provided, confers jurisdiction on the Commod-
ity Futures Trading Commission to issue a 
rule, regulation, or order providing for over-
sight or regulation of— 

(A) security-based swaps; or 
(B) with regard to its activities or func-

tions concerning security-based swaps— 
(i) security-based swap dealers; 
(ii) major security-based swap partici-

pants; 
(iii) security-based swap data reposi-

tories; 

(iv) associated persons of a security- 
based swap dealer or major security-based 
swap participant; 

(v) eligible contract participants with re-
spect to security-based swaps; or 

(vi) swap execution facilities with re-
spect to security-based swaps. 

(2) Securities and Exchange Commission 

Nothing in this title,1 unless specifically 
provided, confers jurisdiction on the Securi-
ties and Exchange Commission or State secu-
rities regulators to issue a rule, regulation, or 
order providing for oversight or regulation 
of— 

(A) swaps; or 
(B) with regard to its activities or func-

tions concerning swaps— 
(i) swap dealers; 
(ii) major swap participants; 
(iii) swap data repositories; 
(iv) persons associated with a swap deal-

er or major swap participant; 
(v) eligible contract participants with re-

spect to swaps; or 
(vi) swap execution facilities with re-

spect to swaps. 

(3) Prohibition on certain futures associations 
and national securities associations 

(A) Futures associations 

Notwithstanding any other provision of 
law (including regulations), unless otherwise 
authorized by this title,1 no futures associa-
tion registered under section 17 of the Com-
modity Exchange Act (7 U.S.C. 21) may issue 
a rule, regulation, or order for the oversight 
or regulation of, or otherwise assert jurisdic-
tion over, for any purpose, any security- 
based swap, except that this subparagraph 
shall not limit the authority of a registered 
futures association to examine for compli-
ance with, and enforce, its rules on capital 
adequacy. 

(B) National securities associations 

Notwithstanding any other provision of 
law (including regulations), unless otherwise 
authorized by this title,1 no national securi-
ties association registered under section 
78o–3 of this title may issue a rule, regula-
tion, or order for the oversight or regulation 
of, or otherwise assert jurisdiction over, for 
any purpose, any swap, except that this sub-
paragraph shall not limit the authority of a 
national securities association to examine 
for compliance with, and enforce, its rules 
on capital adequacy. 

(c) Objection to Commission regulation 

(1) Filing of petition for review 

(A) In general 

If either Commission referred to in this 
section determines that a final rule, regula-
tion, or order of the other Commission con-
flicts with subsection (a)(7) or (b), then the 
complaining Commission may obtain review 
of the final rule, regulation, or order in the 
United States Court of Appeals for the Dis-
trict of Columbia Circuit by filing in the 
court, not later than 60 days after the date 
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of publication of the final rule, regulation, 
or order, a written petition requesting that 
the rule, regulation, or order be set aside. 

(B) Expedited proceeding 

A proceeding described in subparagraph 
(A) shall be expedited by the United States 
Court of Appeals for the District of Colum-
bia Circuit. 

(2) Transmittal of petition and record 

(A) In general 

A copy of a petition described in paragraph 
(1) shall be transmitted not later than 1 
business day after the date of filing by the 
complaining Commission to the Secretary of 
the responding Commission. 

(B) Duty of responding Commission 

On receipt of the copy of a petition de-
scribed in paragraph (1), the responding 
Commission shall file with the United States 
Court of Appeals for the District of Colum-
bia Circuit— 

(i) a copy of the rule, regulation, or order 
under review (including any documents re-
ferred to therein); and 

(ii) any other materials prescribed by 
the United States Court of Appeals for the 
District of Columbia Circuit. 

(3) Standard of review 

The United States Court of Appeals for the 
District of Columbia Circuit shall— 

(A) give deference to the views of neither 
Commission; and 

(B) determine to affirm or set aside a rule, 
regulation, or order of the responding Com-
mission under this subsection, based on the 
determination of the court as to whether the 
rule, regulation, or order is in conflict with 
subsection (a)(7) or (b), as applicable. 

(4) Judicial stay 

The filing of a petition by the complaining 
Commission pursuant to paragraph (1) shall 
operate as a stay of the rule, regulation, or 
order until the date on which the determina-
tion of the United States Court of Appeals for 
the District of Columbia Circuit is final (in-
cluding any appeal of the determination). 

(d) Joint rulemaking 

(1) In general 

Notwithstanding any other provision of this 
title 1 and subsections (b) and (c), the Com-
modity Futures Trading Commission and the 
Securities and Exchange Commission, in con-
sultation with the Board of Governors, shall 
further define the terms ‘‘swap’’, ‘‘security- 
based swap’’, ‘‘swap dealer’’, ‘‘security-based 
swap dealer’’, ‘‘major swap participant’’, 
‘‘major security-based swap participant’’, ‘‘eli-
gible contract participant’’, and ‘‘security- 
based swap agreement’’ in section 1a(47)(A)(v) 
of the Commodity Exchange Act (7 U.S.C. 
1a(47)(A)(v)) and section 78c(a)(78) of this title. 

(2) Authority of the Commissions 

(A) In general 

Notwithstanding any other provision of 
this title,1 the Commodity Futures Trading 

Commission and the Securities and Ex-
change Commission, in consultation with 
the Board of Governors, shall jointly adopt 
such other rules regarding such definitions 
as the Commodity Futures Trading Commis-
sion and the Securities and Exchange Com-
mission determine are necessary and appro-
priate, in the public interest, and for the 
protection of investors. 

(B) Trade repository recordkeeping 

Notwithstanding any other provision of 
this title,1 the Commodity Futures Trading 
Commission and the Securities and Ex-
change Commission, in consultation with 
the Board of Governors, shall engage in joint 
rulemaking to jointly adopt a rule or rules 
governing the books and records that are re-
quired to be kept and maintained regarding 
security-based swap agreements by persons 
that are registered as swap data repositories 
under the Commodity Exchange Act, includ-
ing uniform rules that specify the data ele-
ments that shall be collected and main-
tained by each repository. 

(C) Books and records 

Notwithstanding any other provision of 
this title,1 the Commodity Futures Trading 
Commission and the Securities and Ex-
change Commission, in consultation with 
the Board of Governors, shall engage in joint 
rulemaking to jointly adopt a rule or rules 
governing books and records regarding secu-
rity-based swap agreements, including daily 
trading records, for swap dealers, major 
swap participants, security-based swap deal-
ers, and security-based swap participants. 

(D) Comparable rules 

Rules and regulations prescribed jointly 
under this title 1 by the Commodity Futures 
Trading Commission and the Securities and 
Exchange Commission shall be comparable 
to the maximum extent possible, taking into 
consideration differences in instruments and 
in the applicable statutory requirements. 

(E) Tracking uncleared transactions 

Any rules prescribed under subparagraph 
(A) shall require the maintenance of records 
of all activities relating to security-based 
swap agreement transactions defined under 
subparagraph (A) that are not cleared. 

(F) Sharing of information 

The Commodity Futures Trading Commis-
sion shall make available to the Securities 
and Exchange Commission information re-
lating to security-based swap agreement 
transactions defined in subparagraph (A) 
that are not cleared. 

(3) Financial Stability Oversight Council 

In the event that the Commodity Futures 
Trading Commission and the Securities and 
Exchange Commission fail to jointly prescribe 
rules pursuant to paragraph (1) or (2) in a 
timely manner, at the request of either Com-
mission, the Financial Stability Oversight 
Council shall resolve the dispute— 

(A) within a reasonable time after receiv-
ing the request; 
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(B) after consideration of relevant infor-
mation provided by each Commission; and 

(C) by agreeing with 1 of the Commissions 
regarding the entirety of the matter or by 
determining a compromise position. 

(4) Joint interpretation 

Any interpretation of, or guidance by either 
Commission regarding, a provision of this 
title,1 shall be effective only if issued jointly 
by the Commodity Futures Trading Commis-
sion and the Securities and Exchange Commis-
sion, after consultation with the Board of Gov-
ernors, if this title 1 requires the Commodity 
Futures Trading Commission and the Securi-
ties and Exchange Commission to issue joint 
regulations to implement the provision. 

(e) Global rulemaking timeframe 

Unless otherwise provided in this title,1 or an 
amendment made by this title,1 the Commodity 
Futures Trading Commission or the Securities 
and Exchange Commission, or both, shall indi-
vidually, and not jointly, promulgate rules and 
regulations required of each Commission under 
this title 1 or an amendment made by this title 1 
not later than 360 days after July 21, 2010. 

(f) Rules and registration before final effective 
dates 

Beginning on July 21, 2010, and notwithstand-
ing the effective date of any provision of this 
Act, the Commodity Futures Trading Commis-
sion and the Securities and Exchange Commis-
sion may, in order to prepare for the effective 
dates of the provisions of this Act— 

(1) promulgate rules, regulations, or orders 
permitted or required by this Act; 

(2) conduct studies and prepare reports and 
recommendations required by this Act; 

(3) register persons under the provisions of 
this Act; and 

(4) exempt persons, agreements, contracts, 
or transactions from provisions of this Act, 
under the terms contained in this Act, 

provided, however, that no action by the Com-
modity Futures Trading Commission or the Se-
curities and Exchange Commission described in 
paragraphs (1) through (4) shall become effective 
prior to the effective date applicable to such ac-
tion under the provisions of this Act. 

(Pub. L. 111–203, title VII, § 712, July 21, 2010, 124 
Stat. 1641.) 

REFERENCES IN TEXT 

This subtitle, referred to in subsec. (a)(1), (7)(B), is 

subtitle A (§§ 711–754) of title VII of Pub. L. 111–203, July 

21, 2010, 124 Stat. 1641, which enacted this subchapter, 

section 78c–2 of this title, and sections 1b, 6b–1, 6r to 6t, 

7b–3, 24a, and 26 of Title 7, Agriculture, amended sec-

tions 78f, 78o, and 78s of this title, sections 1a, 2, 6 to 

6b, 6c, 6d, 6m, 6q, 6s, 7 to 7b, 8 to 9a, 12, 12a, 13, 13–1, 

13a–1, 13b, 15, 16, 21, 24, 25, 27 to 27b, 27e, and 27f of Title 

7, section 761 of Title 11, Bankruptcy, and sections 4421 

and 4422 of Title 12, Banks and Banking, enacted provi-

sions set out as notes under sections 1a, 2, 6a, 7a–1, 7a–3, 

and 9 of Title 7, and amended provisions set out as a 

note under section 78c of this title. For complete classi-

fication of subtitle A to the Code, see Tables. 

Subtitle B, referred to in subsec. (a)(2), is subtitle B 

(§§ 761–774) of title VII of Pub. L. 111–203, July 21, 2010, 

124 Stat. 1754, which enacted subchapter II of this chap-

ter and sections 78c–3 to 78c–5, 78j–2, 78m–1, and 78o–10 

of this title, amended sections 77b, 77b–1, 77e, 77q, 78c, 
78c–1, 78f, 78i, 78j, 78m, 78o, 78p, 78q–1, 78t, 78u–1, 78u–2, 

78bb, 78dd, 78mm, 80a–2, and 80b–2 of this title, enacted 

provisions set out as a note under section 77b of this 

title, and amended provisions set out as a note under 

section 78c of this title. For complete classification of 

subtitle B to the Code, see Tables. 
The Commodity Exchange Act, referred to in subsecs. 

(a)(4)(A) and (d)(2)(B), is act Sept. 21, 1922, ch. 369, 42 

Stat. 998, which is classified generally to chapter 1 (§ 1 

et seq.) of Title 7, Agriculture. For complete classifica-

tion of this Act to the Code, see section 1 of Title 7 and 

Tables. 
This title, where footnoted in subsecs. (a)(8), (b), 

(d)(1), (2)(A)–(D), (4), and (e), is title VII of Pub. L. 

111–203, July 21, 2010, 124 Stat. 1641, known as the Wall 

Street Transparency and Accountability Act of 2010, 

which enacted this chapter and enacted and amended 

numerous other sections and notes in the Code. For 

complete classification of title VII to the Code, see 

Short Title note set out under section 8301 of this title 

and Tables. 
This Act, referred to in subsec. (f), is Pub. L. 111–203, 

July 21, 2010, 124 Stat. 1376, known as the Dodd-Frank 

Wall Street Reform and Consumer Protection Act. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 5301 of Title 12, 

Banks and Banking, and Tables. 

DEFINITIONS 

For definitions of terms used in this section, see sec-

tion 5301 of Title 12, Banks and Banking. 

§ 8303. Abusive swaps 

The Commodity Futures Trading Commission 
or the Securities and Exchange Commission, or 
both, individually may, by rule or order— 

(1) collect information as may be necessary 
concerning the markets for any types of— 

(A) swap (as defined in section 1a of title 
7); or 

(B) security-based swap (as defined in sec-
tion 1a of title 7); and 

(2) issue a report with respect to any types 
of swaps or security-based swaps that the 
Commodity Futures Trading Commission or 
the Securities and Exchange Commission de-
termines to be detrimental to— 

(A) the stability of a financial market; or 
(B) participants in a financial market. 

(Pub. L. 111–203, title VII, § 714, July 21, 2010, 124 
Stat. 1647.) 

§ 8304. Authority to prohibit participation in 
swap activities 

Except as provided in section 6 of title 7, if the 
Commodity Futures Trading Commission or the 
Securities and Exchange Commission deter-
mines that the regulation of swaps or security- 
based swaps markets in a foreign country under-
mines the stability of the United States finan-
cial system, either Commission, in consultation 
with the Secretary of the Treasury, may pro-
hibit an entity domiciled in the foreign country 
from participating in the United States in any 
swap or security-based swap activities. 

(Pub. L. 111–203, title VII, § 715, July 21, 2010, 124 
Stat. 1647.) 

§ 8305. Prohibition against Federal Government 
bailouts of swaps entities 

(a) Prohibition on Federal assistance 

Notwithstanding any other provision of law 
(including regulations), no Federal assistance 
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may be provided to any swaps entity with re-
spect to any swap, security-based swap, or other 
activity of the swaps entity. 

(b) Definitions 

In this section: 

(1) Federal assistance 

The term ‘‘Federal assistance’’ means the 
use of any advances from any Federal Reserve 
credit facility or discount window that is not 
part of a program or facility with broad-based 
eligibility under section 343(3)(A) of title 12, 
Federal Deposit Insurance Corporation insur-
ance or guarantees for the purpose of— 

(A) making any loan to, or purchasing any 
stock, equity interest, or debt obligation of, 
any swaps entity; 

(B) purchasing the assets of any swaps en-
tity; 

(C) guaranteeing any loan or debt issuance 
of any swaps entity; or 

(D) entering into any assistance arrange-
ment (including tax breaks), loss sharing, or 
profit sharing with any swaps entity. 

(2) Swaps entity 

(A) In general 

The term ‘‘swaps entity’’ means any swap 
dealer, security-based swap dealer, major 
swap participant, major security-based swap 
participant, that is registered under— 

(i) the Commodity Exchange Act (7 
U.S.C. 1 et seq.); or 

(ii) the Securities Exchange Act of 1934 
(15 U.S.C. 78a et seq.). 

(B) Exclusion 

The term ‘‘swaps entity’’ does not include 
any major swap participant or major secu-
rity-based swap participant that is an in-
sured depository institution. 

(c) Affiliates of insured depository institutions 

The prohibition on Federal assistance con-
tained in subsection (a) does not apply to and 
shall not prevent an insured depository institu-
tion from having or establishing an affiliate 
which is a swaps entity, as long as such insured 
depository institution is part of a bank holding 
company, or savings and loan holding company, 
that is supervised by the Federal Reserve and 
such swaps entity affiliate complies with sec-
tions 371c and 371c–1 of title 12 and such other 
requirements as the Commodity Futures Trad-
ing Commission or the Securities Exchange 
Commission, as appropriate, and the Board of 
Governors of the Federal Reserve System, may 
determine to be necessary and appropriate. 

(d) Only bona fide hedging and traditional bank 
activities permitted 

The prohibition in subsection (a) shall apply 
to any insured depository institution unless the 
insured depository institution limits its swap or 
security-based swap activities to: 

(1) Hedging and other similar risk mitigat-
ing activities directly related to the insured 
depository institution’s activities. 

(2) Acting as a swaps entity for swaps or se-
curity-based swaps involving rates or ref-
erence assets that are permissible for invest-
ment by a national bank under the paragraph 

designated as ‘‘Seventh.’’ of section 24 of title 
12, other than as described in paragraph (3). 

(3) Limitation on credit default swaps 

Acting as a swaps entity for credit default 
swaps, including swaps or security-based 
swaps referencing the credit risk of asset- 
backed securities as defined in section 
3(a)(77) 1 of the Securities Exchange Act of 1934 
(15 U.S.C. 78c(a)(77)) (as amended by this Act) 
shall not be considered a bank permissible ac-
tivity for purposes of subsection (d)(2) unless 
such swaps or security-based swaps are cleared 
by a derivatives clearing organization (as such 
term is defined in section la of the Commodity 
Exchange Act (7 U.S.C. la)) or a clearing agen-
cy (as such term is defined in section 3 of the 
Securities Exchange Act (15 U.S.C. 78c)) that 
is registered, or exempt from registration, as a 
derivatives clearing organization under the 
Commodity Exchange Act or as a clearing 
agency under the Securities Exchange Act, re-
spectively. 

(e) Existing swaps and security-based swaps 

The prohibition in subsection (a) shall only 
apply to swaps or security-based swaps entered 
into by an insured depository institution after 
the end of the transition period described in sub-
section (f). 

(f) Transition period 

To the extent an insured depository institu-
tion qualifies as a ‘‘swaps entity’’ and would be 
subject to the Federal assistance prohibition in 
subsection (a), the appropriate Federal banking 
agency, after consulting with and considering 
the views of the Commodity Futures Trading 
Commission or the Securities Exchange Com-
mission, as appropriate, shall permit the insured 
depository institution up to 24 months to divest 
the swaps entity or cease the activities that re-
quire registration as a swaps entity. In estab-
lishing the appropriate transition period to ef-
fect such divestiture or cessation of activities, 
which may include making the swaps entity an 
affiliate of the insured depository institution, 
the appropriate Federal banking agency shall 
take into account and make written findings re-
garding the potential impact of such divestiture 
or cessation of activities on the insured deposi-
tory institution’s (1) mortgage lending, (2) small 
business lending, (3) job creation, and (4) capital 
formation versus the potential negative impact 
on insured depositors and the Deposit Insurance 
Fund of the Federal Deposit Insurance Corpora-
tion. The appropriate Federal banking agency 
may consider such other factors as may be ap-
propriate. The appropriate Federal banking 
agency may place such conditions on the in-
sured depository institution’s divestiture or 
ceasing of activities of the swaps entity as it 
deems necessary and appropriate. The transition 
period under this subsection may be extended by 
the appropriate Federal banking agency, after 
consultation with the Commodity Futures Trad-
ing Commission and the Securities and Ex-
change Commission, for a period of up to 1 addi-
tional year. 
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(g) Excluded entities 

For purposes of this section, the term ‘‘swaps 
entity’’ shall not include any insured depository 
institution under the Federal Deposit Insurance 
Act [12 U.S.C. 1811 et seq.] or a covered financial 
company under title II which is in a con-
servatorship, receivership, or a bridge bank op-
erated by the Federal Deposit Insurance Cor-
poration. 

(h) Effective date 

The prohibition in subsection (a) shall be ef-
fective 2 years following the date on which this 
Act is effective. 

(i) Liquidation required 

(1) In general 

(A) FDIC insured institutions 

All swaps entities that are FDIC insured 
institutions that are put into receivership or 
declared insolvent as a result of swap or se-
curity-based swap activity of the swaps enti-
ties shall be subject to the termination or 
transfer of that swap or security-based swap 
activity in accordance with applicable law 
prescribing the treatment of those con-
tracts. No taxpayer funds shall be used to 
prevent the receivership of any swap entity 
resulting from swap or security-based swap 
activity of the swaps entity. 

(B) Institutions that pose a systemic risk and 
are subject to heightened prudential su-
pervision as regulated under section 5323 
of title 12 

All swaps entities that are institutions 
that pose a systemic risk and are subject to 
heightened prudential supervision as regu-
lated under section 5323 of title 12, that are 
put into receivership or declared insolvent 
as a result of swap or security-based swap 
activity of the swaps entities shall be sub-
ject to the termination or transfer of that 
swap or security-based swap activity in ac-
cordance with applicable law prescribing the 
treatment of those contracts. No taxpayer 
funds shall be used to prevent the receiver-
ship of any swap entity resulting from swap 
or security-based swap activity of the swaps 
entity. 

(C) Non-FDIC insured, non-systemically sig-
nificant institutions not subject to 
heightened prudential supervision as 
regulated under section 5323 of title 12 

No taxpayer resources shall be used for the 
orderly liquidation of any swaps entities 
that are non-FDIC insured, non-systemically 
significant institutions not subject to 
heightened prudential supervision as regu-
lated under section 5323 of title 12. 

(2) Recovery of funds 

All funds expended on the termination or 
transfer of the swap or security-based swap ac-
tivity of the swaps entity shall be recovered in 
accordance with applicable law from the dis-
position of assets of such swap entity or 
through assessments, including on the finan-
cial sector as provided under applicable law. 

(3) No losses to taxpayers 

Taxpayers shall bear no losses from the ex-
ercise of any authority under this title.1 

(j) Prohibition on unregulated combination of 
swaps entities and banking 

At no time following adoption of the rules in 
subsection (k) may a bank or bank holding com-
pany be permitted to be or become a swap entity 
unless it conducts its swap or security-based 
swap activity in compliance with such minimum 
standards set by its prudential regulator as are 
reasonably calculated to permit the swaps en-
tity to conduct its swap or security-based swap 
activities in a safe and sound manner and miti-
gate systemic risk. 

(k) Rules 

In prescribing rules, the prudential regulator 
for a swaps entity shall consider the following 
factors: 

(1) The expertise and managerial strength of 
the swaps entity, including systems for effec-
tive oversight. 

(2) The financial strength of the swaps en-
tity. 

(3) Systems for identifying, measuring and 
controlling risks arising from the swaps enti-
ty’s operations. 

(4) Systems for identifying, measuring and 
controlling the swaps entity’s participation in 
existing markets. 

(5) Systems for controlling the swaps enti-
ty’s participation or entry into in 2 new mar-
kets and products. 

(l) Authority of the Financial Stability Oversight 
Council 

The Financial Stability Oversight Council 
may determine that,3 when other provisions es-
tablished by this Act are insufficient to effec-
tively mitigate systemic risk and protect tax-
payers, that swaps entities may no longer access 
Federal assistance with respect to any swap, se-
curity-based swap, or other activity of the swaps 
entity. Any such determination by the Financial 
Stability Oversight Council of a prohibition of 
federal assistance shall be made on an institu-
tion-by-institution basis, and shall require the 
vote of not fewer than two-thirds of the mem-
bers of the Financial Stability Oversight Coun-
cil, which must include the vote by the Chair-
man of the Council, the Chairman of the Board 
of Governors of the Federal Reserve System, and 
the Chairperson of the Federal Deposit Insur-
ance Corporation. Notice and hearing require-
ments for such determinations shall be consist-
ent with the standards provided in title I. 

(m) Ban on proprietary trading in derivatives 

An insured depository institution shall com-
ply with the prohibition on proprietary trading 
in derivatives as required by section 619 of the 
Dodd-Frank Wall Street Reform and Consumer 
Protection Act [12 U.S.C. 1851]. 

(Pub. L. 111–203, title VII, § 716, July 21, 2010, 124 
Stat. 1648.) 

REFERENCES IN TEXT 

The Commodity Exchange Act, referred to in subsecs. 

(b)(2)(A)(i) and (d)(3), is act Sept. 21, 1922, ch. 369, 42 

Stat. 998, which is classified generally to chapter 1 (§ 1 

et seq.) of Title 7, Agriculture. For complete classifica-
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tion of this Act to the Code, see section 1 of Title 7 and 

Tables. 

The Securities Exchange Act of 1934, referred to in 

subsecs. (b)(2)(A)(ii) and (d)(3), is act June 6, 1934, ch. 

404, 48 Stat. 881, which is classified principally to chap-

ter 2B (§ 78a et seq.) of this title. For complete classi-

fication of this Act to the Code, see section 78a of this 

title and Tables. 

Section 3(a)(77) of the Securities Exchange Act of 1934 

(15 U.S.C. 78c(a)(77)) (as amended by this Act), referred 

to in subsec. (d)(3), was section 3(a)(77) of act June 6, 

1934, as amended by Pub. L. 111–203, which was redesig-

nated section 3(a)(79) of the Act by Pub. L. 112–106, title 

I, § 101(b)(1), Apr. 5, 2012, 126 Stat. 307, and is classified 

to section 78c(a)(79) of this title. 

The Federal Deposit Insurance Act, referred to in 

subsec. (g), is act Sept. 21, 1950, ch. 967, § 2, 64 Stat. 873, 

which is classified generally to chapter 16 (§ 1811 et seq.) 

of Title 12, Banks and Banking. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 1811 of Title 12 and Tables. 

Title II, referred to in subsec. (g), is title II of Pub. 

L. 111–203, July 21, 2010, 124 Stat. 1442, which is classi-

fied principally to subchapter II (§ 5381 et seq.) of chap-

ter 53 of Title 12, Banks and Banking. For complete 

classification of title II to the Code, see Tables. 

For the date on which this Act is effective, referred 

to in subsec. (h), see section 4 of Pub. L. 111–203, set out 

as an Effective Date note under section 5301 of Title 12, 

Banks and Banking, and section 754 of Pub. L. 111–203, 

set out as an Effective Date of 2010 Amendment note 

under section 1a of Title 7, Agriculture. 

This title, referred to in subsec. (i)(3), is title VII of 

Pub. L. 111–203, July 21, 2010, 124 Stat. 1641, known as 

the Wall Street Transparency and Accountability Act 

of 2010, which enacted this chapter and enacted and 

amended numerous other sections and notes in the 

Code. For complete classification of title VII to the 

Code, see Short Title note set out under section 8301 of 

this title and Tables. 

This Act, referred to in subsec. (l), is Pub. L. 111–203, 

July 21, 2010, 124 Stat. 1376, known as the Dodd-Frank 

Wall Street Reform and Consumer Protection Act. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 5301 of Title 12, 

Banks and Banking, and Tables. 

Title I, referred to in subsec. (l), is title I of Pub. L. 

111–203, July 21, 2010, 124 Stat. 1391, known as the Finan-

cial Stability Act of 2010, which is classified principally 

to subchapter I (§ 5311 et seq.) of chapter 53 of Title 12, 

Banks and Banking. For complete classification of title 

I to the Code, see Short Title note set out under section 

5301 of Title 12 and Tables. 

Section 619 of the Dodd-Frank Wall Street Reform 

and Consumer Protection Act, referred to in subsec. 

(m), is section 619 of Pub. L. 111–203, which enacted sec-

tion 1851 of Title 12, Banks and Banking. 

DEFINITIONS 

For definitions of terms used in this section, see sec-

tion 5301 of Title 12, Banks and Banking. 

§ 8306. Determining status of novel derivative 
products 

(a) Process for determining the status of a novel 
derivative product 

(1) Notice 

(A) In general 

Any person filing a proposal to list or 
trade a novel derivative product that may 
have elements of both securities and con-
tracts of sale of a commodity for future de-
livery (or options on such contracts or op-
tions on commodities) may concurrently 
provide notice and furnish a copy of such fil-
ing with the Securities and Exchange Com-

mission and the Commodity Futures Trad-
ing Commission. Any such notice shall state 
that notice has been made with both Com-
missions. 

(B) Notification 

If no concurrent notice is made pursuant 
to subparagraph (A), within 5 business days 
after determining that a proposal that seeks 
to list or trade a novel derivative product 
may have elements of both securities and 
contracts of sale of a commodity for future 
delivery (or options on such contracts or op-
tions on commodities), the Securities and 
Exchange Commission or the Commodity 
Futures Trading Commission, as applicable, 
shall notify the other Commission and pro-
vide a copy of such filing to the other Com-
mission. 

(2) Request for determination 

(A) In general 

No later than 21 days after receipt of a no-
tice under paragraph (1), or upon its own ini-
tiative if no such notice is received, the 
Commodity Futures Trading Commission 
may request that the Securities and Ex-
change Commission issue a determination as 
to whether a product is a security, as defined 
in section 78c(a)(10) of this title. 

(B) Request 

No later than 21 days after receipt of a no-
tice under paragraph (1), or upon its own ini-
tiative if no such notice is received, the Se-
curities and Exchange Commission may re-
quest that the Commodity Futures Trading 
Commission issue a determination as to 
whether a product is a contract of sale of a 
commodity for future delivery, an option on 
such a contract, or an option on a commod-
ity subject to the Commodity Futures Trad-
ing Commission’s exclusive jurisdiction 
under section 2(a)(1)(A) of title 7. 

(C) Requirement relating to request 

A request under subparagraph (A) or (B) 
shall be made by submitting such request, in 
writing, to the Securities and Exchange 
Commission or the Commodity Futures 
Trading Commission, as applicable. 

(D) Effect 

Nothing in this paragraph shall be con-
strued to prevent— 

(i) the Commodity Futures Trading Com-
mission from requesting that the Securi-
ties and Exchange Commission grant an 
exemption pursuant to section 78mm(a)(1) 
of this title with respect to a product that 
is the subject of a filing under paragraph 
(1); or 

(ii) the Securities and Exchange Com-
mission from requesting that the Commod-
ity Futures Trading Commission grant an 
exemption pursuant to section 6(c)(1) of 
title 7 with respect to a product that is the 
subject of a filing under paragraph (1), 

Provided, however, that nothing in this sub-
paragraph shall be construed to require the 
Commodity Futures Trading Commission or 
the Securities and Exchange Commission to 
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issue an exemption requested pursuant to 
this subparagraph; provided further, That an 
order granting or denying an exemption de-
scribed in this subparagraph and issued 
under paragraph (3)(B) shall not be subject 
to judicial review pursuant to subsection (b). 

(E) Withdrawal of request 

A request under subparagraph (A) or (B) 
may be withdrawn by the Commission mak-
ing the request at any time prior to a deter-
mination being made pursuant to paragraph 
(3) for any reason by providing written no-
tice to the head of the other Commission. 

(3) Determination 

Notwithstanding any other provision of law, 
no later than 120 days after the date of receipt 
of a request— 

(A) under subparagraph (A) or (B) of para-
graph (2), unless such request has been with-
drawn pursuant to paragraph (2)(E), the Se-
curities and Exchange Commission or the 
Commodity Futures Trading Commission, as 
applicable, shall, by order, issue the deter-
mination requested in subparagraph (A) or 
(B) of paragraph (2), as applicable, and the 
reasons therefor; or 

(B) under paragraph (2)(D), unless such re-
quest has been withdrawn, the Securities 
and Exchange Commission or the Commod-
ity Futures Trading Commission, as applica-
ble, shall grant an exemption or provide rea-
sons for not granting such exemption, pro-
vided that any decision by the Securities 
and Exchange Commission not to grant such 
exemption shall not be reviewable under sec-
tion 78y of this title. 

(b) Judicial resolution 

(1) In general 

The Commodity Futures Trading Commis-
sion or the Securities and Exchange Commis-
sion may petition the United States Court of 
Appeals for the District of Columbia Circuit 
for review of a final order of the other Com-
mission issued pursuant to subsection 
(a)(3)(A), with respect to a novel derivative 
product that may have elements of both secu-
rities and contracts of sale of a commodity for 
future delivery (or options on such contracts 
or options on commodities) that it believes af-
fects its statutory jurisdiction within 60 days 
after the date of entry of such order, a written 
petition requesting a review of the order. Any 
such proceeding shall be expedited by the 
Court of Appeals. 

(2) Transmittal of petition and record 

A copy of a petition described in paragraph 
(1) shall be transmitted not later than 1 busi-
ness day after filing by the complaining Com-
mission to the responding Commission. On re-
ceipt of the petition, the responding Commis-
sion shall file with the court a copy of the 
order under review and any documents re-
ferred to therein, and any other materials pre-
scribed by the court. 

(3) Standard of review 

The court, in considering a petition filed 
pursuant to paragraph (1), shall give no def-

erence to, or presumption in favor of, the 
views of either Commission. 

(4) Judicial stay 

The filing of a petition by the complaining 
Commission pursuant to paragraph (1) shall 
operate as a stay of the order, until the date 
on which the determination of the court is 
final (including any appeal of the determina-
tion). 

(Pub. L. 111–203, title VII, § 718, July 21, 2010, 124 
Stat. 1652.) 

DEFINITION 

For definition of ‘‘including’’ as used in this section, 

see section 5301 of Title 12, Banks and Banking. 

§ 8307. Studies 

(a) Study on effects of position limits on trading 
on exchanges in the United States 

(1) Study 

The Commodity Futures Trading Commis-
sion, in consultation with each entity that is 
a designated contract market under the Com-
modity Exchange Act [7 U.S.C. 1 et seq.], shall 
conduct a study of the effects (if any) of the 
position limits imposed pursuant to the other 
provisions of this title 1 on excessive specula-
tion and on the movement of transactions 
from exchanges in the United States to trad-
ing venues outside the United States. 

(2) Report to the Congress 

Within 12 months after the imposition of po-
sition limits pursuant to the other provisions 
of this title,1 the Commodity Futures Trading 
Commission, in consultation with each entity 
that is a designated contract market under 
the Commodity Exchange Act, shall submit to 
the Congress a report on the matters described 
in paragraph (1). 

(3) Required hearing 

Within 30 legislative days after the submis-
sion to the Congress of the report described in 
paragraph (2), the Committee on Agriculture 
of the House of Representatives shall hold a 
hearing examining the findings of the report. 

(4) Biennial reporting 

In addition to the study required in para-
graph (1), the Chairman of the Commodity Fu-
tures Trading Commission shall prepare and 
submit to the Congress biennial reports on the 
growth or decline of the derivatives markets 
in the United States and abroad, which shall 
include assessments of the causes of any such 
growth or decline, the effectiveness of regu-
latory regimes in managing systemic risk, a 
comparison of the costs of compliance at the 
time of the report for market participants 
subject to regulation by the United States 
with the costs of compliance in December 2008 
for the market participants, and the quality of 
the available data. In preparing the report, the 
Chairman shall solicit the views of, consult 
with, and address the concerns raised by, mar-
ket participants, regulators, legislators, and 
other interested parties. 
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(b) Study on feasibility of requiring use of stand-
ardized algorithmic descriptions for finan-
cial derivatives 

(1) In general 

The Securities and Exchange Commission 
and the Commodity Futures Trading Commis-
sion shall conduct a joint study of the feasibil-
ity of requiring the derivatives industry to 
adopt standardized computer-readable algo-
rithmic descriptions which may be used to de-
scribe complex and standardized financial de-
rivatives. 

(2) Goals 

The algorithmic descriptions defined in the 
study shall be designed to facilitate computer-
ized analysis of individual derivative contracts 
and to calculate net exposures to complex de-
rivatives. The algorithmic descriptions shall 
be optimized for simultaneous use by— 

(A) commercial users and traders of de-
rivatives; 

(B) derivative clearing houses, exchanges 
and electronic trading platforms; 

(C) trade repositories and regulator inves-
tigations of market activities; and 

(D) systemic risk regulators. 

The study will also examine the extent to 
which the algorithmic description, together 
with standardized and extensible legal defini-
tions, may serve as the binding legal defini-
tion of derivative contracts. The study will ex-
amine the logistics of possible implementa-
tions of standardized algorithmic descriptions 
for derivatives contracts. The study shall be 
limited to electronic formats for exchange of 
derivative contract descriptions and will not 
contemplate disclosure of proprietary valu-
ation models. 

(3) International coordination 

In conducting the study, the Securities and 
Exchange Commission and the Commodity Fu-
tures Trading Commission shall coordinate 
the study with international financial institu-
tions and regulators as appropriate and prac-
tical. 

(4) Report 

Within 8 months after July 21, 2010, the Se-
curities and Exchange Commission and the 
Commodity Futures Trading Commission shall 
jointly submit to the Committees on Agri-
culture and on Financial Services of the House 
of Representatives and the Committees on Ag-
riculture, Nutrition, and Forestry and on 
Banking, Housing, and Urban Affairs of the 
Senate a written report which contains the re-
sults of the study required by paragraphs (1) 
through (3). 

(c) International swap regulation 

(1) In general 

The Commodity Futures Trading Commis-
sion and the Securities and Exchange Commis-
sion shall jointly conduct a study— 

(A) relating to— 
(i) swap regulation in the United States, 

Asia, and Europe; and 
(ii) clearing house and clearing agency 

regulation in the United States, Asia, and 
Europe; and 

(B) that identifies areas of regulation that 
are similar in the United States, Asia and 
Europe and other areas of regulation that 
could be harmonized 2 

(2) Report 

Not later than 18 months after July 21, 2010, 
the Commodity Futures Trading Commission 
and the Securities and Exchange Commission 
shall submit to the Committee on Agriculture, 
Nutrition, and Forestry and the Committee on 
Banking, Housing, and Urban Affairs of the 
Senate and the Committee on Agriculture and 
the Committee on Financial Services of the 
House of Representatives a report that in-
cludes a description of the results of the study 
under subsection (a), including— 

(A) identification of the major exchanges 
and their regulator in each geographic area 
for the trading of swaps and security-based 
swaps including a listing of the major con-
tracts and their trading volumes and no-
tional values as well as identification of the 
major swap dealers participating in such 
markets; 

(B) identification of the major clearing 
houses and clearing agencies and their regu-
lator in each geographic area for the clear-
ing of swaps and security-based swaps, in-
cluding a listing of the major contracts and 
the clearing volumes and notional values as 
well as identification of the major clearing 
members of such clearing houses and clear-
ing agencies in such markets; 

(C) a description of the comparative meth-
ods of clearing swaps in the United States, 
Asia, and Europe; and 

(D) a description of the various systems 
used for establishing margin on individual 
swaps, security-based swaps, and swap port-
folios. 

(d) Stable value contracts 

(1) Determination 

(A) Status 

Not later than 15 months after July 21, 
2010, the Securities and Exchange Commis-
sion and the Commodity Futures Trading 
Commission shall, jointly, conduct a study 
to determine whether stable value contracts 
fall within the definition of a swap. In mak-
ing the determination required under this 
subparagraph, the Commissions jointly shall 
consult with the Department of Labor, the 
Department of the Treasury, and the State 
entities that regulate the issuers of stable 
value contracts. 

(B) Regulations 

If the Commissions determine that stable 
value contracts fall within the definition of 
a swap, the Commissions jointly shall deter-
mine if an exemption for stable value con-
tracts from the definition of swap is appro-
priate and in the public interest. The Com-
missions shall issue regulations implement-
ing the determinations required under this 
paragraph. Until the effective date of such 
regulations, and notwithstanding any other 
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provision of this title,1 the requirements of 
this title 1 shall not apply to stable value 
contracts. 

(C) Legal certainty 

Stable value contracts in effect prior to 
the effective date of the regulations de-
scribed in subparagraph (B) shall not be con-
sidered swaps. 

(2) Definition 

For purposes of this subsection, the term 
‘‘stable value contract’’ means any contract, 
agreement, or transaction that provides a 
crediting interest rate and guaranty or finan-
cial assurance of liquidity at contract or book 
value prior to maturity offered by a bank, in-
surance company, or other State or federally 
regulated financial institution for the benefit 
of any individual or commingled fund avail-
able as an investment in an employee benefit 
plan (as defined in section 1002(3) of title 29, 
including plans described in section 1002(32) of 
title 29) subject to participant direction, an el-
igible deferred compensation plan (as defined 
in section 457(b) of title 26) that is maintained 
by an eligible employer described in section 
457(e)(1)(A) of title 26, an arrangement de-
scribed in section 403(b) of title 26, or a quali-
fied tuition program (as defined in section 529 
of title 26). 

(Pub. L. 111–203, title VII, § 719, July 21, 2010, 124 
Stat. 1654.) 

REFERENCES IN TEXT 

The Commodity Exchange Act, referred to in subsec. 

(a)(1), (2), is act Sept. 21, 1922, ch. 369, 42 Stat. 998, 

which is classified generally to chapter 1 (§ 1 et seq.) of 

Title 7, Agriculture. For complete classification of this 

Act to the Code, see section 1 of Title 7 and Tables. 

This title, referred to in subsecs. (a)(1), (2), and 

(d)(1)(B), is title VII of Pub. L. 111–203, July 21, 2010, 124 

Stat. 1641, known as the Wall Street Transparency and 

Accountability Act of 2010, which enacted this chapter 

and enacted and amended numerous other sections and 

notes in the Code. For complete classification of title 

VII to the Code, see Short Title note set out under sec-

tion 8301 of this title and Tables. 

DEFINITIONS 

For definitions of terms used in this section, see sec-

tion 5301 of Title 12, Banks and Banking. 

§ 8308. Memorandum 

(a)(1) The Commodity Futures Trading Com-
mission and the Federal Energy Regulatory 
Commission shall, not later than 180 days after 
July 21, 2010, negotiate a memorandum of under-
standing to establish procedures for— 

(A) applying their respective authorities in a 
manner so as to ensure effective and efficient 
regulation in the public interest; 

(B) resolving conflicts concerning overlap-
ping jurisdiction between the 2 agencies; and 

(C) avoiding, to the extent possible, conflict-
ing or duplicative regulation. 

(2) Such memorandum and any subsequent 
amendments to the memorandum shall be 
promptly submitted to the appropriate commit-
tees of Congress. 

(b) The Commodity Futures Trading Commis-
sion and the Federal Energy Regulatory Com-

mission shall, not later than July 21, 2010, nego-
tiate a memorandum of understanding to share 
information that may be requested where either 
Commission is conducting an investigation into 
potential manipulation, fraud, or market power 
abuse in markets subject to such Commission’s 
regulation or oversight. Shared information 
shall remain subject to the same restrictions on 
disclosure applicable to the Commission ini-
tially holding the information. 

(Pub. L. 111–203, title VII, § 720, July 21, 2010, 124 
Stat. 1657.) 

PART B—REGULATION OF SWAP MARKETS 

§ 8321. Authority to define terms 

(a) Authority to define terms 

The Commodity Futures Trading Commission 
may adopt a rule to define— 

(1) the term ‘‘commercial risk’’; and 
(2) any other term included in an amend-

ment to the Commodity Exchange Act (7 
U.S.C. 1 et seq.) made by this subtitle. 

(b) Modification of definitions 

To include transactions and entities that have 
been structured to evade this subtitle (or an 
amendment made by this subtitle), the Com-
modity Futures Trading Commission shall adopt 
a rule to further define the terms ‘‘swap’’, ‘‘swap 
dealer’’, ‘‘major swap participant’’, and ‘‘eligible 
contract participant’’. 

(Pub. L. 111–203, title VII, § 721(b), (c), July 21, 
2010, 124 Stat. 1670.) 

REFERENCES IN TEXT 

This subtitle, referred to in text, is subtitle A 

(§§ 711–754) of title VII of Pub. L. 111–203, July 21, 2010, 

124 Stat. 1641, which enacted this subchapter, section 

78c–2 of this title, and sections 1b, 6b–1, 6r to 6t, 7b–3, 

24a, and 26 of Title 7, Agriculture, amended sections 78f, 

78o, and 78s of this title, sections 1a, 2, 6 to 6b, 6c, 6d, 

6m, 6q, 6s, 7 to 7b, 8 to 9a, 12, 12a, 13, 13–1, 13a–1, 13b, 15, 

16, 21, 24, 25, 27 to 27b, 27e, and 27f of Title 7, section 761 

of Title 11, Bankruptcy, and sections 4421 and 4422 of 

Title 12, Banks and Banking, enacted provisions set out 

as notes under sections 1a, 2, 6a, 7a–1, 7a–3, and 9 of 

Title 7, and amended provisions set out as a note under 

section 78c of this title. For complete classification of 

subtitle A to the Code, see Tables. 
The Commodity Exchange Act, referred to in subsec. 

(a)(2), is act Sept. 21, 1922, ch. 369, 42 Stat. 998, which is 

classified generally to chapter 1 (§ 1 et seq.) of Title 7, 

Agriculture. For complete classification of this Act to 

the Code, see section 1 of Title 7 and Tables. 

CODIFICATION 

Section is comprised of subsecs. (b) and (c) of section 

721 of Pub. L. 111–203, which were redesignated as sub-

secs. (a) and (b), respectively, of this section for pur-

poses of codification. 

§ 8322. Authority of FERC 

Nothing in the Wall Street Transparency and 
Accountability Act of 2010 or the amendments 
to the Commodity Exchange Act [7 U.S.C. 1 et 
seq.] made by such Act shall limit or affect any 
statutory enforcement authority of the Federal 
Energy Regulatory Commission pursuant to sec-
tion 824v of title 16 and section 717c–1 of this 
title that existed prior to July 21, 2010. 

(Pub. L. 111–203, title VII, § 722(g), July 21, 2010, 
124 Stat. 1674.) 
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REFERENCES IN TEXT 

The Wall Street Transparency and Accountability 

Act of 2010, referred to in text, is title VII of Pub. L. 

111–203, July 21, 2010, 124 Stat. 1641, which enacted this 

chapter and enacted and amended numerous other sec-

tions and notes in the Code. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 8301 of this title and Tables. 

The Commodity Exchange Act, referred to in text, is 

act Sept. 21, 1922, ch. 369, 42 Stat. 998, which is classified 

generally to chapter 1 (§ 1 et seq.) of Title 7, Agri-

culture. For complete classification of this Act to the 

Code, see section 1 of Title 7 and Tables. 

§ 8323. Rulemaking on conflict of interest 

(a) In general 

In order to mitigate conflicts of interest, not 
later than 180 days after July 21, 2010, the Com-
modity Futures Trading Commission shall adopt 
rules which may include numerical limits on the 
control of, or the voting rights with respect to, 
any derivatives clearing organization that 
clears swaps, or swap execution facility or board 
of trade designated as a contract market that 
posts swaps or makes swaps available for trad-
ing, by a bank holding company (as defined in 
section 1841 of title 12) with total consolidated 
assets of $50,000,000,000 or more, a nonbank fi-
nancial company (as defined in section 5311 of 
title 12) supervised by the Board, an affiliate of 
such a bank holding company or nonbank finan-
cial company, a swap dealer, major swap partici-
pant, or associated person of a swap dealer or 
major swap participant. 

(b) Purposes 

The Commission shall adopt rules if it deter-
mines, after the review described in subsection 
(a), that such rules are necessary or appropriate 
to improve the governance of, or to mitigate 
systemic risk, promote competition, or mitigate 
conflicts of interest in connection with a swap 
dealer or major swap participant’s conduct of 
business with, a derivatives clearing organiza-
tion, contract market, or swap execution facil-
ity that clears or posts swaps or makes swaps 
available for trading and in which such swap 
dealer or major swap participant has a material 
debt or equity investment. 

(c) Considerations 

In adopting rules pursuant to this section, the 
Commodity Futures Trading Commission shall 
consider any conflicts of interest arising from 
the amount of equity owned by a single investor, 
the ability to vote, cause the vote of, or with-
hold votes entitled to be cast on any matters by 
the holders of the ownership interest, and the 
governance arrangements of any derivatives 
clearing organization that clears swaps, or swap 
execution facility or board of trade designated 
as a contract market that posts swaps or makes 
swaps available for trading. 

(Pub. L. 111–203, title VII, § 726, July 21, 2010, 124 
Stat. 1695.) 

DEFINITIONS 

For definitions of terms used in this section, see sec-

tion 5301 of Title 12, Banks and Banking. 

§ 8324. Savings clause 

Notwithstanding any other provision of this 
title,1 nothing in this subtitle shall be construed 
as divesting any appropriate Federal banking 
agency of any authority it may have to estab-
lish or enforce, with respect to a person for 
which such agency is the appropriate Federal 
banking agency, prudential or other standards 
pursuant to authority granted by Federal law 
other than this title.1 

(Pub. L. 111–203, title VII, § 741(c), July 21, 2010, 
124 Stat. 1732.) 

REFERENCES IN TEXT 

This title, referred to in text, is title VII of Pub. L. 

111–203, July 21, 2010, 124 Stat. 1641, known as the Wall 

Street Transparency and Accountability Act of 2010, 

which enacted this chapter and enacted and amended 

numerous other sections and notes in the Code. For 

complete classification of title VII to the Code, see 

Short Title note set out under section 8301 of this title 

and Tables. 

This subtitle, referred to in text, is subtitle A 

(§§ 711–754) of title VII of Pub. L. 111–203, July 21, 2010, 

124 Stat. 1641, which enacted this subchapter, section 

78c–2 of this title, and sections 1b, 6b–1, 6r to 6t, 7b–3, 

24a, and 26 of Title 7, Agriculture, amended sections 78f, 

78o, and 78s of this title, sections 1a, 2, 6 to 6b, 6c, 6d, 

6m, 6q, 6s, 7 to 7b, 8 to 9a, 12, 12a, 13, 13–1, 13a–1, 13b, 15, 

16, 21, 24, 25, 27 to 27b, 27e, and 27f of Title 7, section 761 

of Title 11, Bankruptcy, and sections 4421 and 4422 of 

Title 12, Banks and Banking, enacted provisions set out 

as notes under sections 1a, 2, 6a, 7a–1, 7a–3, and 9 of 

Title 7, and amended provisions set out as a note under 

section 78c of this title. For complete classification of 

subtitle A to the Code, see Tables. 

DEFINITIONS 

For definitions of terms used in this section, see sec-

tion 5301 of Title 12, Banks and Banking. 

§ 8325. International harmonization 

(a) In order to promote effective and consist-
ent global regulation of swaps and security- 
based swaps, the Commodity Futures Trading 
Commission, the Securities and Exchange Com-
mission, and the prudential regulators (as that 
term is defined in section 1a(39) of title 7), as ap-
propriate, shall consult and coordinate with for-
eign regulatory authorities on the establish-
ment of consistent international standards with 
respect to the regulation (including fees) of 
swaps, security-based swaps, swap entities, and 
security-based swap entities and may agree to 
such information-sharing arrangements as may 
be deemed to be necessary or appropriate in the 
public interest or for the protection of investors, 
swap counterparties, and security-based swap 
counterparties. 

(b) In order to promote effective and consist-
ent global regulation of contracts of sale of a 
commodity for future delivery and options on 
such contracts, the Commodity Futures Trading 
Commission shall consult and coordinate with 
foreign regulatory authorities on the establish-
ment of consistent international standards with 
respect to the regulation of contracts of sale of 
a commodity for future delivery and options on 
such contracts, and may agree to such informa-
tion-sharing arrangements as may be deemed 
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1 So in original. Probably should be ‘‘section 3(a) of the Securi-

ties Exchange Act of 1934’’. 
1 See References in Text note below. 

necessary or appropriate in the public interest 
for the protection of users of contracts of sale of 
a commodity for future delivery. 

(Pub. L. 111–203, title VII, § 752, July 21, 2010, 124 
Stat. 1749.) 

DEFINITION 

For definition of ‘‘including’’ as used in this section, 

see section 5301 of Title 12, Banks and Banking. 

SUBCHAPTER II—REGULATION OF 
SECURITY-BASED SWAP MARKETS 

§ 8341. Authority to further define terms 

The Securities and Exchange Commission 
may, by rule, further define— 

(1) the term ‘‘commercial risk’’; 
(2) any other term included in an amend-

ment to the Securities Exchange Act of 1934 1 
(15 U.S.C. 78c(a)) made by this subtitle; and 

(3) the terms ‘‘security-based swap’’, ‘‘secu-
rity-based swap dealer’’, ‘‘major security- 
based swap participant’’, and ‘‘eligible con-
tract participant’’, with regard to security- 
based swaps (as such terms are defined in the 
amendments made by subsection (a)) for the 
purpose of including transactions and entities 
that have been structured to evade this sub-
title or the amendments made by this subtitle. 

(Pub. L. 111–203, title VII, § 761(b), July 21, 2010, 
124 Stat. 1759.) 

REFERENCES IN TEXT 

This subtitle, referred to in pars. (2) and (3), is sub-

title B (§§ 761–774) of title VII of Pub. L. 111–203, July 21, 

2010, 124 Stat. 1754, which enacted this subchapter and 

sections 78c–3 to 78c–5, 78j–2, 78m–1, and 78o–10 of this 

title, amended sections 77b, 77b–1, 77e, 77q, 78c, 78c–1, 

78f, 78i, 78j, 78m, 78o, 78p, 78q–1, 78t, 78u–1, 78u–2, 78bb, 

78dd, 78mm, 80a–2, and 80b–2 of this title, enacted provi-

sions set out as a note under section 77b of this title, 

and amended provisions set out as a note under section 

78c of this title. For complete classification of subtitle 

B to the Code, see Tables. 

Subsection (a), referred to in par. (3), is subsec. (a) of 

section 761 of title VII of Pub. L. 111–203, July 21, 2010, 

124 Stat. 1754, which amended section 78c of this title. 

EFFECTIVE DATE 

Provisions of subchapter effective on the later of 360 

days after July 21, 2010, or, to the extent the provision 

requires a rulemaking, not less than 60 days after pub-

lication of the final rule or regulation implementing 

such provision, see section 774 of Pub. L. 111–203, set out 

as an Effective Date of 2010 Amendment note under sec-

tion 77b of this title. 

DEFINITION 

For definition of ‘‘including’’ as used in this section, 

see section 5301 of Title 12, Banks and Banking. 

§ 8342. Savings clause 

Notwithstanding any other provision of this 
title,1 nothing in this subtitle shall be construed 
as divesting any appropriate Federal banking 
agency of any authority it may have to estab-
lish or enforce, with respect to a person for 
which such agency is the appropriate Federal 
banking agency, prudential or other standards 

pursuant to authority by Federal law other than 
this title.1 

(Pub. L. 111–203, title VII, § 764(b), July 21, 2010, 
124 Stat. 1796.) 

REFERENCES IN TEXT 

This title, referred to in text, is title VII of Pub. L. 
111–203, July 21, 2010, 124 Stat. 1641, known as the Wall 
Street Transparency and Accountability Act of 2010, 
which enacted this chapter and enacted and amended 
numerous other sections and notes in the Code. For 
complete classification of title VII to the Code, see 
Short Title note set out under section 8301 of this title 
and Tables. 

This subtitle, referred to in text, is subtitle B 
(§§ 761–774) of title VII of Pub. L. 111–203, July 21, 2010, 
124 Stat. 1754, which enacted this subchapter and sec-
tions 78c–3 to 78c–5, 78j–2, 78m–1, and 78o–10 of this title, 
amended sections 77b, 77b–1, 77e, 77q, 78c, 78c–1, 78f, 78i, 
78j, 78m, 78o, 78p, 78q–1, 78t, 78u–1, 78u–2, 78bb, 78dd, 
78mm, 80a–2, and 80b–2 of this title, enacted provisions 
set out as a note under section 77b of this title, and 
amended provisions set out as a note under section 78c 
of this title. For complete classification of subtitle B 
to the Code, see Tables. 

DEFINITIONS 

For definitions of terms used in this section, see sec-
tion 5301 of Title 12, Banks and Banking. 

§ 8343. Rulemaking on conflict of interest 

(a) In general 

In order to mitigate conflicts of interest, not 
later than 180 days after July 21, 2010, the Secu-
rities and Exchange Commission shall adopt 
rules which may include numerical limits on the 
control of, or the voting rights with respect to, 
any clearing agency that clears security-based 
swaps, or on the control of any security-based 
swap execution facility or national securities 
exchange that posts or makes available for trad-
ing security-based swaps, by a bank holding 
company (as defined in section 1841 of title 12) 
with total consolidated assets of $50,000,000,000 
or more, a nonbank financial company (as de-
fined in section 5311 of title 12) supervised by the 
Board of Governors of the Federal Reserve Sys-
tem, affiliate of such a bank holding company or 
nonbank financial company, a security-based 
swap dealer, major security-based swap partici-
pant, or person associated with a security-based 
swap dealer or major security-based swap par-
ticipant. 

(b) Purposes 

The Securities and Exchange Commission 
shall adopt rules if the Commission determines, 
after the review described in subsection (a), that 
such rules are necessary or appropriate to im-
prove the governance of, or to mitigate systemic 
risk, promote competition, or mitigate conflicts 
of interest in connection with a security-based 
swap dealer or major security-based swap par-
ticipant’s conduct of business with, a clearing 
agency, national securities exchange, or secu-
rity-based swap execution facility that clears, 
posts, or makes available for trading security- 
based swaps and in which such security-based 
swap dealer or major security-based swap par-
ticipant has a material debt or equity invest-
ment. 

(c) Considerations 

In adopting rules pursuant to this section, the 
Securities and Exchange Commission shall con-
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sider any conflicts of interest arising from the 
amount of equity owned by a single investor, the 
ability to vote, cause the vote of, or withhold 
votes entitled to be cast on any matters by the 
holders of the ownership interest, and the gov-
ernance arrangements of any derivatives clear-
ing organization that clears swaps, or swap exe-
cution facility or board of trade designated as a 
contract market that posts swaps or makes 
swaps available for trading. 

(Pub. L. 111–203, title VII, § 765, July 21, 2010, 124 
Stat. 1796.) 

DEFINITIONS 

For definitions of terms used in this section, see sec-

tion 5301 of Title 12, Banks and Banking. 

§ 8344. Other authority 

Unless otherwise provided by its terms, this 
subtitle does not divest any appropriate Federal 
banking agency, the Securities and Exchange 
Commission, the Commodity Futures Trading 
Commission, or any other Federal or State 
agency, of any authority derived from any other 
provision of applicable law. 

(Pub. L. 111–203, title VII, § 771, July 21, 2010, 124 
Stat. 1801.) 

REFERENCES IN TEXT 

This subtitle, referred to in text, is subtitle B 

(§§ 761–774) of title VII of Pub. L. 111–203, July 21, 2010, 

124 Stat. 1754, which enacted this subchapter and sec-

tions 78c–3 to 78c–5, 78j–2, 78m–1, and 78o–10 of this title, 

amended sections 77b, 77b–1, 77e, 77q, 78c, 78c–1, 78f, 78i, 

78j, 78m, 78o, 78p, 78q–1, 78t, 78u–1, 78u–2, 78bb, 78dd, 

78mm, 80a–2, and 80b–2 of this title, enacted provisions 

set out as a note under section 77b of this title, and 

amended provisions set out as a note under section 78c 

of this title. For complete classification of subtitle B 

to the Code, see Tables. 

DEFINITIONS 

For definitions of terms used in this section, see sec-

tion 5301 of Title 12, Banks and Banking. 

CHAPTER 110—ONLINE SHOPPER 
PROTECTION 

Sec. 

8401. Findings; declaration of policy. 

8402. Prohibitions against certain unfair and de-

ceptive Internet sales practices. 

8403. Negative option marketing on the Internet. 

8404. Enforcement by Federal Trade Commission. 

8405. Enforcement by State attorneys general. 

§ 8401. Findings; declaration of policy 

The Congress finds the following: 
(1) The Internet has become an important 

channel of commerce in the United States, ac-
counting for billions of dollars in retail sales 
every year. Over half of all American adults 
have now either made an online purchase or an 
online travel reservation. 

(2) Consumer confidence is essential to the 
growth of online commerce. To continue its 
development as a marketplace, the Internet 
must provide consumers with clear, accurate 
information and give sellers an opportunity to 
fairly compete with one another for consum-
ers’ business. 

(3) An investigation by the Senate Commit-
tee on Commerce, Science, and Transportation 

found abundant evidence that the aggressive 
sales tactics many companies use against 
their online customers have undermined con-
sumer confidence in the Internet and thereby 
harmed the American economy. 

(4) The Committee showed that, in exchange 
for ‘‘bounties’’ and other payments, hundreds 
of reputable online retailers and websites 
shared their customers’ billing information, 
including credit card and debit card numbers, 
with third party sellers through a process 
known as ‘‘data pass’’. These third party sell-
ers in turn used aggressive, misleading sales 
tactics to charge millions of American con-
sumers for membership clubs the consumers 
did not want. 

(5) Third party sellers offered membership 
clubs to consumers as they were in the process 
of completing their initial transactions on 
hundreds of websites. These third party ‘‘post- 
transaction’’ offers were designed to make 
consumers think the offers were part of the 
initial purchase, rather than a new trans-
action with a new seller. 

(6) Third party sellers charged millions of 
consumers for membership clubs without ever 
obtaining consumers’ billing information, in-
cluding their credit or debit card information, 
directly from the consumers. Because third 
party sellers acquired consumers’ billing infor-
mation from the initial merchant through 
‘‘data pass’’, millions of consumers were un-
aware they had been enrolled in membership 
clubs. 

(7) The use of a ‘‘data pass’’ process defied 
consumers’ expectations that they could only 
be charged for a good or a service if they sub-
mitted their billing information, including 
their complete credit or debit card numbers. 

(8) Third party sellers used a free trial pe-
riod to enroll members, after which they peri-
odically charged consumers until consumers 
affirmatively canceled the memberships. This 
use of ‘‘free-to-pay conversion’’ and ‘‘negative 
option’’ sales took advantage of consumers’ 
expectations that they would have an oppor-
tunity to accept or reject the membership club 
offer at the end of the trial period. 

(Pub. L. 111–345, § 2, Dec. 29, 2010, 124 Stat. 3618.) 

SHORT TITLE 

Pub. L. 111–345, § 1, Dec. 29, 2010, 124 Stat. 3618, pro-

vided that: ‘‘This Act [enacting this chapter] may be 

cited as the ‘Restore Online Shoppers’ Confidence 

Act’.’’ 

§ 8402. Prohibitions against certain unfair and 
deceptive Internet sales practices 

(a) Requirements for certain Internet-based sales 

It shall be unlawful for any post-transaction 
third party seller to charge or attempt to charge 
any consumer’s credit card, debit card, bank ac-
count, or other financial account for any good 
or service sold in a transaction effected on the 
Internet, unless— 

(1) before obtaining the consumer’s billing 
information, the post-transaction third party 
seller has clearly and conspicuously disclosed 
to the consumer all material terms of the 
transaction, including— 
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